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Morris v. Deane and Others.* 

Supreme Court of Appeals : At Richmond. 
April 15, 1897. 

1. Appellale Proceedings — Error to the county court — Bill of exceptions. Where 

a case is taken from a county court to a circuit court on a writ of error it is 
unnecessary to take any bill of exceptions to the action of the circuit court. 
As that court hears the case on the record, if there be error in its rulings, the 
record will disclose it. 

2. Unlawful Detainer — Da aralions in the judgment as to title. The only 

matter in issue is an action of unlawful detainer being the right of pos- 
session, the declaration by the county court in its judgment that the de- 
fendant had the fee-simple title to the land cannot prejudice the rights of 
the parties in any proceeding involving the title. 

Error to a judgment of the Circuit Court of Greene county, rendered 
November 11, 1893, reversing the judgment of the County Court of 
said county pronounced in an action of unlawful detainer wherein the 
defendants in error were the plaintiffs and the' plaintiff in error was the 
defendant. Reversed. 

Upon the trial in the County Court all matters of law and fact were 
submitted to the court which rendered judgment for the defendant. 
To the opinion and judgment of the court the plaintiffs excepted and 
spread all of the evidence on the record by a proper bill of exceptions 
for that purpose. A writ of error was thereupon sued out from the 
Circuit Court for Greene county, which heard the case on the record 
made in the County Court, and reversed the judgment of that court. 
To the judgment of the Circuit Court this writ of error was awarded. 

John E. Roller, for the plaintiff in error. 

Beverlv T. Crump and R. S. Thomas, for the defendants in error. 

Harrison, J., delivered the opinion of the court. 

This action of unlawful detainer was tried in the County Court; all 
matters of law and fact being submitted to the court for its judgment, 
and, on a regular bill of exceptions nbodying the evidence, was taken 
by writ of error to the Circuit Court, and from that court brought by 
writ of error to this. 

The court is of opinion that the contention of the defendant in error, 

* Reported by M. P. Burks, State Reporter. 
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here, that the case should be dismissed because no exception was taken 
to the judgment of the Circuit Court is not tenable. There was no 
necessity for a bill of exceptions to the judgment of the Circuit Court. 
That court reviewed the judgment of the County Court on writ of error, 
and could look at nothing except the record of the County Court brought 
up on the writ, and if the Circuit Court erred in its judgment, the 
error appears by the record of that court without any bill of excep- 
tions. 

The court is further of opinion that the plaintiffs in the County Court 
wholly failed to show that they were entitled to the possession of the 
land in controversy, and therefore that court did not err in giving 
judgment in favor of the defendant. The only matter in issue, how- 
ever, was the right of possession, and therefore the declaration by the 
County Court in its judgment that the defendant held the fee-simple 
title, cannot prejudice the rights of the parties in any proceeding 
involving the title to said land. 

The court is further of opinion that the Circuit Court erred in 
reversing the judgment of the County Court and in giving judgment 
for the plaintiffs. 

For the foregoing reasons, the judgment of the Circuit Court must 
be reversed and set aside, and this court will enter such judgment as 
said Circuit Court should have entered. 

APPEALS OF RIGHT. 

FOR THE EDITOR. — Our statutes contain no special provisions for write of 
error to judgments of County Courts in actions of unlawful detainer instituted in 
said courts. Such writs are therefore controlled by the provisions of chapter 170 
of the Code. Sec. 3453 of the Code allows appeals of right in a certain class of 
cases therein enumerated, but "unlawful detainer" is not one of them, and hence 
an appeal of right does not lie. The course of appeal is to the Circuit Court, but 
the party aggrieved must present a petition to the Circuit Court, or the judge 
thereof in vacation, praying for a writ of error, and with his petition he must pre- 
sent a transcript of the record of the case wherein the error complained of is con- 
tained. Sections 3454, 3457, 3465 of the Code. Sec. 3482 of the Code prescribes 
in what cases Circuit Courts may hear oral testimony, and "unlawful detainer" is 
not one of them, and hence the plaintiffs in the principal case pursued the proper 
course and applied for a writ of error by petition, accompanied by a transcript of 
the record. In no other way could the Circuit Court have heard the case. And 
as this court would have before it the same record that the Circuit Court had there 
was neither necessity nor propriety in requiring any exception to the action of the 
Circuit Court. If there was error the record would disclose it. 

In the class of cases mentioned in sec. 3453 the party has his election either to 
appeal of right under that section, or to apply for an appeal, writ of error or super- 
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sedeas under the provisions of sec. 3454. If he appeals of right the case is heard 
de novo in the Circuit Court, and any competent evidence may be oflered by either 
party regardless of what was offered in the County Court. Of course, on such an 
appeal the Circuit Court may hear oral testimony. But if, instead of appealing of 
right, the party excepts to the rulings of the County Court, spreads the evidence 
on the recbrd by proper bill of exceptions, and applies by petition, with transcript 
of the record annexed, for a writ of error, which is awarded, can either party 
then introduce oral testimony on the hearing of the writ of error in the Circuit 
Court ? Sec. 3482 of the Code says "on an appeal . . . witnesses may be exam- 
ined in the Circuit Court." Does this mean on an appeal of right as provided by 
sec. 3453, or does it apply to all of the class of cases enumerated in sec. 3482, no 
matter how they are brought to the Circuit Court ? 

Attention is called to the method of taking appeals of right under sec. 3453. 
They must be taken '•' during the term at which such order is made," . . . "on 
giving bond, as prescribed by section thirty-four hundred and seventy." It is not 
sufficient merely to have the appeal entered of record during the term, but the 
bond must be given during the term as well. The party may appeal of right, when ? 
During the term. How? On giving bond. As the appeal is not effectual (sec. 
2470) without the bond, and can only be taken during the term, it seems to follow 
logically that the bond must be given during the term. 4 Minor's Inst. (1st ed. ) 
p. 589. An entry of an appeal during the term, and giving bond after the term, 
does not seem to be a compliance with the statute. We have reason to believe 
that the provision of the statute has not always been observed. 

M. P. B. 



